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DO NOT PUBLISH

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re No. 00-44554 J13
Chapter 13

THOMAS BRI AN KELLY, JR. and

VENDELI N J. COLBY,

Debtors. /

DECI SI ON

Classified Flea Market, Inc. (“Classified”) filed notions to
dism ss this chapter 13 case, and for sanctions. Because the noti ¢
rai sed genui ne issues of material fact, the court set the matter f¢

trial pursuant to a Scheduling Oder filed Septenber 21, 2000. The

mat t er having been tried, the court now renders its decision.

Classified’"s motions will be deni ed.

On Novenber 18, 1999, the California Superior Court entered a

j udgnent agai nst debtor Thomas Kelly (“Kelly”) in the sum of

Thi s amount included an award of actual danages in the sum of $11, (

puni tive damages in the sum of $22,102, attorneys’ fees in the sum

$120, 550, and costs. The superior court also enjoined Kelly

soliciting Classified s custonmers for a period of 10 years.
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judgnment is presently on appeal.

On July 31, 2000, the superior court ruled that an earnings
wi t hhol di ng order woul d i ssue agai nst debtor Wendelin Col by (*Col by
Three days later, on August 3, 2000, the debtors filed their joint
chapter 13 petition. Classified contends that they did not file t}
petition in good faith, and that the court nmust therefore dism ss {
case. The parties agree that the absence of good faith on the part

the debtor is “cause” for dism ssal pursuant to Bankruptcy Code 8§

1307(c). In re Eisen, 14 F.3d 469, 470 (9th Cir. 1994)1.
Cl assified contends that nunerous circunstances evidence the
debtors’ lack of good faith. First, Classified contends that the

debtors intentionally underval ued their residence on Danbury Streef

Cakl and, California (the “Residence”) in their bankruptcy schedul es

See In re Leavitt, 171 F.3d 1219, 1224 (9th Cir. 1999)

(m srepresentation of facts in a debtor’s bankruptcy papers can be

evidence of bad faith). Specifically, Classified contends that the

debtors valued the Residence at $250,000 when they knew or should |
known that the Residence was worth substantially nore. |In support
its argunent, Classified offered the expert testinony of appraiser
Ni ssen, who testified that the fair market value of the Residence ¢
Novenmber 9, 2000 (approximately three nonths after the petition dat
was $350, 000 and that debtor’s schedul ed figure of $250, 000 would i

I ndeed, the court may, in appropriate cases, dism ss the
petition with prejudice. 1n re Leavitt, 171 F.3d 1219, 1223-24
Cir. 1999).
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a reasonabl e estimate by any person who was “famliar with the mar}
The court rejects this argunment for nunmerous reasons. Col by
testified that on July 16, 2000, prior to the filing, she obtained
$250, 000 val uation figure by consulting “HomeGain”, an Internet sef
that provides estimates of the fair market values of residential
properties. (Al one needs to do is type in the address and HomeG
furni shes the value plus a description of the property.) Exhibit @
copy of the valuation result Ms. Col by obtained, shows that on
July 16, 2000, HomeGain val ued the property at $230, 442 - $237, 053.
Col by further testified that in July of 2000, she consulted rqg
estate listings in the San Leandro Ti mes newspaper, and found that
medi an price of homes in San Leandro (some quarter mle fromthe

Resi dence) was $240, 000. See Exhibit H  The foregoing itens estal

t hat i ndependent of what valuation m ght result from appraisal testi

concerning the Residence, the debtors did not intentionally underv
it in their bankruptcy schedul es, but rather, researched the issue
provi ded what appeared to themto be an accurate and good faith
esti mat e.

Cl assified argues that the debtors knew or should have known t
t he val uation provided by HoneGain was too | ow because HonmeGai n ref
to sal es of conparable properties that were from 1998, not 1999. ]
argument assunes a sophistication in real estate analysis, and knoy
of the details of recent home sales, on the part of the debtors thg
they did not have. Classified nakes no allegation that the other

i nformation concerning the Residence that HoneGain took into accout
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disclosed in its valuation, was inaccurate, or that any other red f

were present that m ght have shown the debtors that HoneGain was wjo

Thus, whether or not the conparables reported by HomeGain were up-t

date, the court is satisfied that the debtors esti mted the val ue of

Resi dence in good faith.
This conclusion is supported by the expert testinony of apprai

Ri chard Yoon, who appraised the residence and testified that as of

Sept enber 25, 2000, it had a fair nmarket val ue of $250,000 (see Exhi

B). Wiile it mght be debated which appraisal - M. N ssen's or |
Yoon's - is the nore accurate? the ultimte issue here is bad fait
the evidence sinply did not support Classified s contention that tf}
debtors intentionally underval ued their residence.

Cl assified next argues that debtors filed their chapter 13 cag

nmerely to discharge debt that would be nondi schargeable in a chapte

case. Although Classified s judgnment against the debtors is not fi

this court ruled prior to trial that, based on the superior court’s

findings, it would for present purposes assune that the debt woul d
nondi schargeable in a chapter 7 case. See Scheduling Order, paragi
11.

The parties agree that the mere fact that a chapter 13 debtor

°The difference seens to stemfromtheir selection of differ
properties as “conparables”. On balance, the conparabl es used by
Ni ssen appear to the court to be the nore reliable, because they
in the same nei ghborhood as the subject property, and nore cl osel
resenbl ed the subject property in square footage. |t does not
foll ow, however, that M. Yoon’s valuation was not a reasonabl e (
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to di scharge debts in chapter 13 that would not be dischargeable if

chapter 7 case does not nean that the debtor did not file the petit

in good faith. Rather, the court nust consider the totality of the

circunstances. In re Warren, 89 B.R 87 (9th Cir. BAP 1988).

In Warren, id. at 95, the BAP stated that Congress provided fd
“super discharge” in chapter 13 to provide debtors with an incenti

commt to and performa repaynent plan, and that the court should i

“neutralize” that incentive by confirmng chapter 13 plans that are¢

effect “veiled chapter 7 cases.” Thus, if the debtors were proposi
pay a m ni num anmount, or make paynents for a mninum period, this \
be a circunstance that would wei gh agai nst them

But that is not the case here. Debtors’ amended plan proposeg

pay $87,300 to unsecured claimnts over a period of 60 nonths, nore

what they m ght reasonably expect to receive in a chapter

7 case, at l|least fromthe proceeds of the residenced NMbreover, wi

3The residence is subject to a lien in the approximte sumo

$181, 000 and the debtors are entitled to a honmestead exenption i
sum of $75,000. Thus, assum ng no ot her nonexenpt assets, a

hypot hetical sale of the residence in a chapter 7 case would have

yield a net amount after costs of sale and conm ssions of over
$343, 300 ($181, 000 + $75,000 + $87,300 (plan offer to unsecured
claimants) in order for the unsecured claimnts to be better off

chapter 7 case. Based on the appraisal testinony described above

the court finds that $87,300 exceeds the anount that the unsecur g
claimants would realize fromthe Residence if it were sold by a
chapter 7 trustee.

For exanple, if the court were to value the residence at

$315, 000 as of the petition date, a conclusion anply supported by
(continued. ..
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three young children (ages 3, 5, and 15 nos. as of the date of the
petition) to feed, and Colby’'s salary, the primary source of the fa
i ncome, about to be levied on, chapter 13 relief cannot be viewed
per se unreasonable option for the debtors, especially when their fj
proposes to pay unsecured clai mants a meani ngful divi dend.

Classified s next contention is that the debtors m srepresentq
amount of their child care expense. The evidence, however, showed
t he debtors accurately schedul ed this expense. Classified also clza

that the expense is unreasonabl e because until recently, Kelly’ s m

earni ngs of $400 as a cartooni st (working out of the home) were |es
than the debtors’ nonthly child care expense of $1,100. Kelly testi

that he needed to stay in practice if he was to increase his incong

that he could not both work and care for the children w thout chilg
assi stance. Recently, Kelly obtained an additional client that wl
increase his nonthly income by $1, 000, perhaps showi ng that his st
has worked. In any event, the court finds that the debtors’ schedt

and incurring of the indicated child care expense was not in bad f4

3(...continued)
evi dence herein, then a sale would produce a net of roughly $34, (

| ess the chapter 7 trustee’'s fees, for the unsecured clai mants,
broker’s comm ssion of 6% ($18,900) plus the termte work and otH
costs of sale totaled $25,000. ($315,000 - $181, 000 (deed of try

- $75,000 (honestead) - $25,000 (conm ssion plus costs) = $34, 000.

4“The schedul ed unsecured clains total $233,103. Dividing
$87,300 by this ampunt produces a dividend of $.37 on the dollar,
al though the actual dividend will be |ess because of the addition
counsel fees the debtors’ counsel anticipates requesting.
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Classified s next contention is that the debtors inproperly fu

an RA to renmove the funds fromthe jeopardy of a levy by Classifie

Debt ors di sagree and argue that the funds were in an exenpt pensi of
account before they funded the IRA, and in any event, that the fung

of the I RA was not w ongful.

At the trial herein, the court declined to hear evidence on thi

i ssue. Although Classified questioned the validity of the debtors’
exenption in its nmotion to dismss, it had not filed any fornal
obj ection to the exenption as of the date of the status conference
herein® In the interest of judicial econony, and to assure that t
parties knew which issues would be tried, the court ordered inits
Scheduling Order filed Septenber 21, 2000 that the validity of the
exenption would be at issue at trial only if Classified subsequentl
filed a tinely objection. As of the trial date, Classified had not
filed any objection.
Cl assified contends that the debtors inproperly transferred $2
to Hai ght, Brown, and Bonesteel (“Haight”), a law firm of which Kel
brother is an associate, and that this transfer was an “insider
preference” avoi dabl e under Bankruptcy Code 8§ 547(b) (and at a m ni
nmust be accounted for in any conparison of this chapter 13 case w {
hypot heti cal chapter 7). Debtors contend that they paid this anmout
Hai ght as its fee for representation in the pending appeal, and tht

that it was not preferential.

SGenerally, debtors nmay appropriately claimI|RAs as exenpt.
re McKown, 203 F.3d 1188 (9th Cir. 2000).
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Neither party introduced any docunents into evidence. The onl
evi dence presented was the testinmony of Kelly and Col by, which was
uncontroverted®  For present purposes only, the court finds that t
transfer of the $20,000 to Hai ght was neither fraudul ent nor
preferential .

Cl assified makes a nunmber of other argunments that do warrant
di scussion, and the court rejects them. The court has consi dered
the issues raised by Classified and other relevant factors, and
concl udes that the debtors have nmet their burden of establishing gg
faith. Warren, 89 B.R at 93.

One final issue remuins, and that is the status of the debtors

anmended chapter 13 plan. The court does not know whet her the chapf

6Cl assified argued that Haight filed a late reply brief int
appel | ate proceedings, and invites this court to conclude fromtHh
al l egation that the $20,000 was not paid to Haight for its appel
services. The court declines to do so.

‘One such argunent is that the debtors could pay Classified
full if they liquidated all their property, including the Resider
and their exenpt retirenent accounts, and paid the funds over to
Classified, and that the court may order themto do so (citing
Cal.Civ.Pro. Code 8 703.070 regarding child support obligations).
Anot her is that Kelly secretly intends to go back into the rack
busi ness and thereby enhance his incone, and perhaps unfairly cof
with Classified, after this chapter 13 case has been concl uded.
These argunments are without |egal or factual basis. The court dg
note, however, that if, at any tinme during the 60 nonth plan peri
t he debtors’ disposable incone increases, the trustee or any
unsecured claimant may nove to nodify the plan. See Bankruptcy (
§ 1329(a)(1); ILn re Powers, 202 B.R 618, 622-23 (9th Cir. BAP 14

Deci si on 8

he

he
’

19

Ve

)9




UNI TED STATES BANKRUPTCY COURT

NORTHERN DI STRI CT OF CALI FORNI A

1300 Clay Street (2d fl.)

Cakl and, CA. 94612

© 00 ~N o o b~ w N P

P
=)

[ER
N

I
A W

e T
o ~N o o

N
o ©

N
=

N N
w N

N
~

N N
(o2 ¢!

trustee is aware of the recent increase in Kelly's incone, and

whet her the trustee objects to, or recomends, confirmation.

if o

Consequently, the court requests the chapter 13 trustee to file ang

serve upon debtors and Classified, a statenment of her position

concerning confirmation of the chapter 13 plan. Debtors shal

by providing the trustee with any information she may request.
Dat ed: Decenber 18, 2000

coof

no

he

Edward D. Jellen
United States Bankruptcy Judge
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